National Bulletin 180-4-3, Attachment 1: Questions and Answers

1. What conservation programs are authorized under Title XII of the 1985 Food Security
Act, as amended?

Conservation Reserve Program (CRP)
Conservation of Private Grazing Land (CPGL)
Conservation Security Program (CSP)
Environmental Quality Incentives Program (EQIP)
Farm and Ranch Lands Protection Program (FRPP)
Grassland Reserve Program (GRP)

Highly Erodible Land Conservation (HEL)

Wetland Conservation (WC)

Wetland Reserve Program (WRP)

Wildlife Habitat Incentives Program (WHIP)

2. Is the agency informal appeals process required for all Title XII conservation program
technical determinations or program decisions?

When a technical determination or program decision has been issued by NRCS, the point at which
the final determination or decision becomes (potentially) adverse to the participant will determine
whether or not the participant will be required to utilize the agency informal appeals process for
Title XII programs.

The "trigger" is the agency, committee, or employee that actually issues the technical
determination or decision.

3. What appeal rights should NRCS offices be providing when a final program and/or
technical determination or decision has been issued?

If a final program decision, including a final technical determination or decision, has been issued
by NRCS with regard to any program authorized under Title XII of the 1985 Food Security Act, as
amended, the following procedures shall be taken:

a. Required Informal Review by the FSA County Committee (COC):

Where any final determination or decision has been issued in any Title XII program
administered and the decision has been issued by or with input from an officer or employee of
FSA or by any employee of an FSA county or area committee, there must be an informal
review of the decision or determination by the appropriate FSA COC prior to appeal to NAD.
(See attached diagram). Therefore, appeal rights will be provided as follows:

e Request for ADR (Mediation, if this option has not already been utilized).
e Appeal to the appropriate FSA COC.

b. Optional Informal Review by the FSA COC:

Where the final determination or decision has been issued without any involvement by an
officer or employee of FSA, or any employee of an FSA county or area committee, the informal
review before the appropriate FSA COC is at the option of the program participant. (See
attached diagram). Appeal rights shall be provided as follows:

e Request for ADR (Mediation, if this option has not already been utilized).
e Appeal to the appropriate FSA COC.
e Appeal to NAD.



4. What are the program participant’s rights when NRCS Issues a Non-Appealable
Determination, such as Deferral due to Lack of Program Funds?

Deferral of an application for participation in a conservation program, in and of itself, is not a
decision to deny, only deferring due to reasons beyond the control of the agency, such as lack of
funds generally. This issue, by itself, is not appealable. However, if the participant can prove that
an error has been made in calculating the ranking number and that the application should have
been ranked higher, and therefore, not been deferred, the participant may request, based on this
argument, an Appealability review (not an appeal) from the appropriate Regional Office of NAD.

Individual ranking criteria or the use of the ranking criteria to prioritize conservation program
applications is not an appealable issue, even when the decision that results from the use is
considered to be adverse by the program participant. This is because the use of ranking criteria
and the individual criteria that make up the ranking are considered to be matters of general
program applicability.

What can be appealable, as previously stated, is if there is an error in calculation that would have
returned a higher ranking or if the ranking criteria were not applied consistently to all participants
equally. Again, if the participant can prove this to NAD through an Appealability review (not an
appeal), then NAD can and will (if they feel the action is appealable) grant the participant an
appeal. (See attached diagram).



